seek assistance from supervisors Co correct the  dust conditions.    Management
had considered firing Complainant and Woods but          working en weekends was

considered to be a last chance.     Complainant was  told that this was his last
chance and if he went  out: of compliance  again without a valid  excuse he
would  be discharged.    Johnny Woods,  day shift   section foreman,   received  the
same warning and discipline as did Complainant.

Complainant has shown that  there were problems with the dust  program,
and  that management  exerted  pressure  to  avoid  obtaining dust  samples above
2.0.     However, he was also given instructions,   and  the authority,  to remove
his men from excessive dust and  to  seek the assistance of supervisors if he
could  not  correct an excessive-dust  condition himself.     Complainant has  not
proven by a preponderance of the evidence  that  his  instructions  from manage-
ment meant   that he was to cause misrepresentative dust  samples and that he
was disciplined for refusing  to  obey such  instructions.     His  participation
In  the dust-sampling program was a  protected activity under section 105(c)
of the Act,  but           he has not  proven  that he was discriminated against

because of such activity.     He was disciplined  for failure to meet  the dust
standards.

CONCLUSIONS OF LAW

1.    The Commission has  jurisdiction of the  parties and subject matter
of this proceeding.

2.    Complainant has failed to meet his burden of proving a violation
of section 105(c)(l)  of the Act*

Proposed  findings  and conclusions inconsistent  with the above are rejected

ORDER
WHEREFORE,   IT .IS ORDERED that  this   proceeding  is DISMISSED.

WILLIAM FAUVER,  JUDGE
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